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STATEMENT OF DECISION

On April 1, 2010, this court issued its [Tentative] Statement of Decision (the “TSOD"). On
April 8, 2010, Riva Cukier-Broda filed her objections to it. Jeff Cukier and Benny Cukier
as individuals and Jeff Cukier as Co-Trustee of the Cukier Family Trust filed their
objections to it, requested reconsideration, requested further findings, and requested a
further hearing on May 18, 2010. Riva Cukier-Broda filed her response to those
objections and requests on June 15, 2010.

Having considered the matter further, the court now issues its Statement of Decision.

Relevant Procedural History

This matter is before the court on the Petition for Elder Abuse, Breach of Fiduciary Duty,
Money Had and Received, For a Report and Accounting by Co-Trustee and for Removal
of Co-Trustee (the “Petition”) filed January 22, 2008 by Jeff Cukier and Benny Cukier,
individually and as Co-Attorneys in Fact for Max Cukier, and by Jeff Cukier as Co-Trustee.

The controversy surrounds the Cukier Family Trust dated June 28, 1978 as amended and
completely restated on August 1, 1994. The dispute involves the Cukier family — Max and
Miriam Cukier and their three adult children, Riva, Jeff, and Benny. For clarity, the court

refers to the Cukier family members by their first names herein and intends no disrespect.

The Petition allegations are fairly brief. The Pefition asseris four claims: Elder Abuse,
Breach of Fiduciary Duty, Money Had and Received, and Report and Account. A
supplement to the Petition was filed on April 8, 2008. This first supplement provided
further detail for the claims and asserted that an “accounting should cover the time period
during which Trust income was deposited into [a] Union Bank [a]ccount.”
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On June 30, 2008, Jeff and Benny filed a second supplement to the Petition. The second
supplement provides further detail to the Petition allegations and requests an accounting
“to cover at least the last five years.”

Riva’s opposition to the Petition is contained in her Verified Demurrer filed March 11,

2008. (The court deemed the untimely Demurrer an opposition to the Petition.) Riva
further supplemented her opposition on September 24, 2008.

Stipulated Facts

The parties stipulated to certain facts in their Joint Trial Statement filed December 12,
2008. The undisputed facts are as follows:

Max and Miriam are the parents of Riva, Jeff, and Benny.

Max and Miriam created the Cukier Family Trust on June 28, 1978 and amended and
completely restated it on August 1, 1994 (the “Trust”). Max and Miriam’s three children
are each one-third residual beneficiaries of the Trust.

[While the parties did not so stipulate, there is no dispute that Max and Miriam were the
Trustees of the Trust. (See Section 2.1 A. of the Trust: “The Trustors jointly shall act as
Trustee.”)]

Current Trust assets include Max and Miriam’s family home, the settlors’ 25 percent
interest in Bluegum Partnership (a partnership that owns income producing real property),
the settlors’ 12/15ths interest in Springpark Apartments, and a Trust bank account opened
pursuant to an order of this court after this litigation began. (This Trust bank account is
not the subject of any dispute resolved herein.)

Unrelated third parties own the remaining 75 percent of the Bluegum partnership not
owned by the Trust.

Riva, Jeff, and Benny each own a 1/15" interest in Springpark Apartments.
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In and before 2005, the Trust owned a 25 percent interest in Cukier Properties, a
partnership which owned income-producing real estate located in downtown Los Angeles.
The other 75 percent interest was owned equally by Riva, Jeff, and Benny (a 25 percent
share each).

Miriam died on September 5, 2007.

On Miriam’s death, Riva became Co-trustee of the Trust with Max.

[While the parties did not so stipulate, there is no dispute that on December 20, 2007, Max
resigned as Co-trustee of the Trust. At that time, Jeff became a Co-trustee of the Trust
with Riva acting as the other Co-trustee.]

Jeff and Riva are currently the Co-trustees of the Trust.

Contested Issues

Pursuant to the Joint Trial Statement, the parties stipulated that the following issues were
contested between the parties:

1. Whether Riva committed financial elder abuse under the Welfare & Institutions
Code against Max and Miriam both before and after she became Co-trustee of the Trust
on September 5, 2007.

2. Whether compensatory and exemplary damages should be ordered in amounts
proven at trial.

3. Whether Riva should be treated as having predeceased her parents under Probate
Code section 259.
4, Whether Riva should be ordered to pay the attorney’s fees incurred by Jeff and

Benny pursuant to Welfare & Institutions Code section 15657.
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5. Whether Riva owed any fiduciary duties to Max or Miriam before she became Co-
trustee of the Trust on September 5, 2007, and if so, what fiduciary duties did she have
and did she breach those duties.

6. Whether Riva breached one or more of her fiduciary duties to Max, Jeff, or Benny
" after she became Co-trustee of the Trust on September 5, 2007.

7. Whether Riva should be ordered to provide an accounting of Trust income,
expenses, assets and liabilities, including moneys deposited into and paid from the 4096
Union Bank account.

8. If Riva should be ordered to account, the time period for the account.

9. Whether Riva should be removed as Co-trustee.

10. Riva's defenses: Unclean hands, laches, statute of limitations, consent,
ratification, estoppel, standing, waiver, and Riva’s good faith.

11.  Whether Jeff breached his fiduciary duties as Co-trustee of the Trust.
[Jeff and Benny object to this issue raised as an affirmative defense by
Riva.]

Relevant Trust Provisions and the Grant and Assignment

The Trust (Respondent’s Exhibit 27) provides in relevant part as follows:

1.1 “During the joint lifetimes of the Trustors, the provisions of this instrument may be
amended or altered only by written instrument signed by both Trustors and delivered to
the Trustee while both Trustors are living.”

1.2: “During the joint lifetimes of the Trustors, this instrument may be revoked, in whole or
in part, as the same affects community property which is part of the trust estate, by written
instrument by either Trustor and delivered to the Trustee while both Trustors are living.”
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1.3: “Following the death of the first Trustor to die, this instrument and the frusts created
hereunder shall become irrevocable and, except as otherwise expressly provided, may
not be amended, altered or revoked by any person.”

3.1: “During the joint lifetimes of the Trustors, the Trustee shall distribute or apply for the
benefit of the Trustors as much of the community property net income and principal as the
Trustee, in the Trustee’s discretion, shall deem advisable.”

3.1; “. .. the Trustors, or either of them, by a writing delivered to the Trustee, may at any
time and from time to time withdraw for any purpose whatsoever any portion of the
community property net income and principal, up to and including the whole thereof.”

12.17: “During the lifetime of either Trustor, an independent Trustee need account only to
the Trustors or the Survivor, upon their demand, and their written approval shall be final
and conclusive in respect to transactions disclosed in the account as to all beneficiaries of
the Trust, including unborn and contingent beneficiaries.”

On August 1, 1994, Max and Miriam signed a Grant and Assignment. (Respondent's
Exhibit 4.) The Grant and Assignment was notarized on the same day that Max and
Miriam signed it. The authenticity of the document is not questioned by any of the parties.

Through the Grant and Assignment, Max and Miriam transferred all of the property that
they owned to the Trust except for “[ajny and all checking and savings accounts held in
joint tenancy.” (Respondent’s Exhibit 4.)

Discussion

The starting point in the analysis concerning all contested issues is Miriam’s capacity,
whether she was competent, and when, if at all, Miriam became incompetent or was
without capacity. Miriam’s competency is central to resolution of aimost all of the issues
before the court.
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Miriam Had Capacity At All Times Untit Her Death in September 2007

Probate Code section 810 provides the rebuttable presumption that all persons “have the
capacity to make decisions and to be responsible for their acts or decisions.” (Prob. Code
sec. 810, subd. (a).) The Probate Code also provides that mental or physical disorders do
not necessarily preclude individuals from contracting, making medical decisions, and
performing other actions. (/d. at subd. (b).) A court’s finding that an individual lacks
capacity to do certain acts must be supported by specific findings of a mental deficit and a
correlation between the deficit and the decision or acts in question. (Prob. Code sec. 811,
subd. (a).) Capacity is the “[a]bility to understand the nature and effect of one’s acts.”
(Black’s Law Dictionary 1983 [West Publishing].)

Jeff and Benny have alleged that Miriam lacked capacity at some point in her life. Thus,
Jeff and Benny have the burden of demonstrating by a preponderance of the evidence
that Miriam was not competent untit the time of her death because Miriam is presumed to
have capacity at all times. This they did not do. In fact, the evidence presented by the
parties supports the finding that except for some brief period in 2006 Miriam was fully
competent until her death.

Dr. Prover, an expert proffered by Jeff and Benny, was not persuasive on the issue of
Miriam’s capacity. (Dr. Prover is not a specialist in geriatric medicine.) Dr. Prover
reviewed Miriam’s medical records to opine on her susceptibility to undue influence. After
reviewing Miriam’s medical records, Dr. Prover testified that Miriam’s cognitive impairment
was practically a 100 percent certainty. He also believed that she was susceptible to
undue influence. His opinion, however, was limited to "around 2006."

Dr. Prover appeared to be completely tied to his conclusion and his explanation about
how he discounted contrary medical records appeared incomplete and conclusory. For
example, when asked about a freating physician’s report dated March 5, 2004
(Respondent’s Exhibit 204) that reflects Miriam was "alert, oriented, and with normal
mentation,” Dr. Prover’'s response was that his opinion was not affected because “I know
he made no specific evaluation.” Dr. Prover admitted, however, that he never interviewed
that treating physician, Dr. Hart Cohen. [Dr. Prover made the same comment to a record
of Dr. Hart Cohen dated September 27, 2004 that noted "Normal” under “NEUROLOGIC
EXAMINATION."]
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Dr. Prover’s conclusory discount of medical records contrary to his opinion was not limited
to those of Dr. Hart Cohen. Dr. Robert W. Decker saw Miriam for anemia on October 14,
2003. The medical records from that visit reflect, “[Subjective] Neurologic. Recovered
from stroke, 2002, with recovery of speech and mobility, though still uses walker, no
confusion, no seizures, no syncope, no tremor, no speech change” and “[Objective]
Neurologic: no sensory loss, no abnormal mental status.” (Respondent’s Exhibit 203.)
Dr. Prover, when asked about Dr. Decker’s record stated: “l don't see a thorough
examination.” Again, Dr. Prover did not speak with Dr. Decker about Miriam to determine
what evaluation of her mental state, if any, Dr. Decker conducted to support his
conclusion in his report.

The court's overall impression of Dr. Prover was that he was tied to the opinion for which
he was hired. Dr. Prover was solely relying on medical records. His ultimate opinion
concerning Miriam was undermined because he failed to address contrary evidence in
those very same records. Dr. Prover summarily dismissed any evidence contrary to his
opinion. It was unclear to this court how the records relied upon by Dr. Prover in reaching
his ultimate opinion were any more valuable than those that he dismissed.

[Dr. Prover also testified concerning Max. Dr. Prover's testimony establishes that as of
Dr. Prover's examination, Max was demented. Dr. Prover could not and did not assess
when Max’s dementia started or when Max lost the capacity to contract and make giits.
One response Dr. Prover gave concerning Max also demonstrates Dr. Prover’s dismissal
of contrary evidence. One medical record examined by Dr. Prover showed Max as of
April 30, 2004 with a "normal” mental status and normal “mentation.” (Respondent’s
Exhibit 3.) When questioned about this medical record, Dr. Prover acknowledged what it
said but discounted it by stating that physician’s frequently overlook dementia and
Alzheimer's disease. Again, Dr. Prover knew nothing about the examination that led the
physician to remark favorably concerning Max’s capacity.]

Dr. Plotkin, an expert proffered by Riva, was more persuasive than Dr. Prover. Dr. Plotkin
is a geriatric psychiatrist who was the first Director of the Aizheimer Disease & Memory
Disorders Service at UCLA’s Neuropsychiatric Institute & Hospital and served in that
capacity for four years beginning in 1985. (Respondent’s Exhibit 219.) Dr. Plotkin was
more credible and appeared more gualified to the court than Dr. Prover.
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Like Dr. Prover, Dr. Plotkin testified about the medical records he reviewed concerning
Miriam. Dr. Plotkin pointed to certain entries in those records to support his conclusion,
Unlike Dr. Prover, Dr. Plotkin opined that Miriam's mental status was “in tact” and that she
was not susceptible to undue influence. Dr. Plotkin believed that Miriam was not subject
to undue influence because she did not have a persistent cognitive impairment. Dr.
Plotkin also did not believe that other factors relevant to undue influence such as isolation
and dependence were present with Miriam.

Dr. Plotkin, again unlike Dr. Prover, spoke to dociors who treated Miriam (presumably the
authors of the various medical records) to get as much relevant information about Miriam
as possible. Dr. Plotkin did not speak to Riva about Miriam and Miriam’s cognition.

Dr. Plotkin stated that Miriam did not suffer from dementia. Dr. Plotkin did not believe that
Dr. Prover's opinions were consistent with the current state of knowledge in geriatric
psychology.

Dr. Plotkin explained that at one period of time in August 2006, Miriam suffered from what
he believed to be a delirium. A delirium is usually a transitory state and a patient most
frequently returns to their baseline when the delirium is concluded. A person suffering
from a delirium might be confused and disoriented or in and out of alertness.

In August 2006, Miriam scored a 9 on a Mini Mental Status Examination. Ordinarily, such
score would indicate severe dementia. Dr. Plotkin believed that Miriam’s mental state at
that time was transitory. He relied on medical records subsequent to August 2006 for
support. For example, in March 2007, medical records reflect that Miriam was wiliful and
making decisions for herself.

[The notion that Miriam suffered from a delirium that was transitory is also supported by
Dr. Prover’'s own review of the medical records. Despite what would have been a marked
deterioration in Miriam'’s overall cognition, doctors apparently paid little attention to the
change. Dr. Prover noted, “. . . there appears to have been very little attention given to
this [Mini Mental Status] examination.” (Respondent’s Exhibit 221.)]

The court recognizes that Dr. Plotkin, like Dr. Prover, was paid to provide the court with
his opinion. The opinions of Dr. Plotkin were not adopted wholesale by the court. The
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court was not convinced by either Dr. Prover’'s or Dr. Plotkin’s opinion about Miriam’s
susceptibility to undue influence. While there are many medical records addressing
Miriam, her physician’s were apparently not evaluating that issue during her life.

Dr. Plotkin’s opinion, however, is bolstered by the testimony of at least two independent
witnesses and also by Jeff.

Dr. Mel Bircoll is a physician who practiced medicine for 25 years and is currently retired.
He lives next door to the Cukier family home and has been a neighbor of Max and Miriam
for more than 34 years. He characterized his relationship with Max and Miriam as “close
friends.”

Over the years, Dr. Bircoll visited with Max and Miriam on a weekly basis. Dr. Bircoll
might have dinner with Max and Miriam on those occasions or he might stop by the Cukier
family home. Dr. Bircoll knows Riva, Jeff, and Benny. Dr. Bircoll also knew generally
about Cukier family life events such as weddings and Bar Mitzvahs.

Dr. Bircoll testified that from the year 2000 forward, Miriam was always clear even when
she was ill and in pain. He characterized her as coherent, intelligent, and alert. He did
not think Miriam was demented or that her physical problems affected her mental state.

[Dr. Bircoll stated that both Riva and Jeff had made remarks to him concerning the
pending lawsuit. Dr. Bircoll's discussion with Riva was limited to her emotional reaction to
the lawsuit, i.e., that she could not believe it and not about the specifics of the allegations.]

Dr. Bircoll is a disinterested third party with no reason to perjure himself. Dr. Bircoll, a
physician, had decades of contact with Miriam. Dr. Bircoll labeled Miriam as competent
throughout her life.

Another witness, Attorney Vicki Magasinn, who had extensive ongoing contact with all
family members provided testimony and documentation that supports Dr. Plotkin’s
opinion. Throughout her representation of Max and Miriam, Attorney Magasinn never
formed the impression that Miriam was being unduly influenced or coerced.
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Attorney Magasinn met with Miriam and Max for 45 minutes on January 25, 2006. At that
time, Attorney Magasinn’s notes reflect that “Mom is very ill, but clear of mind.”
(Respondent’s Exhibit 29, p. 8.)

Notes from a meeting attended by Riva and Jeff with Atiorney Magasinn reflect that
Miriam had the capacity to sign a deed and to act as Attorney-in-Fact for Max in June
2006. The attorney's notes demonstrate that capacity as to both Miriam and Max was
considered during the meeting.

Finally, as late as November 10, 2006 Attorney Magasinn and the parties must have
believed that Max and Miriam were competent such that they could sign complicated legal
documents. On that date, Max, Miriam, Riva, Jeff, and Benny all signed an Agreement of
Tenants in Common prepared by Attorney Magasinn. (Respondent's Exhibit 9.) [Even
assuming the document was a forgery, Attorney Magasinn, Riva, Jeff, and Benny must
have believed that Max and Miriam had capacity to sign the document.]

[The Mini Mental Status Examination where Miriam scored 9 was performed in August
2006. Dr. Plotkin’s theory that it was a delirium is supported by Attorney Magasinn’s
notes from June and December of that year. Any delirium must have occurred after June
2006 and would no longer have existed by November 10, 2006. As Miriam is presumed to
have capacity, the court cannot determine on this record how long any delirium suffered
by Miriam lasted.]

Additional evidence that Miriam had capacity came from one of the petitioners. Jeff
testified during the trial that his mother's mental state deteriorated from the fall of 2006
until her death. During his deposition, he initially stated that he did not recall when he
believed Miriam was unable to care for her financial affairs. After being asked for his best
estimate, he stated, “I'm going to say the beginning of 20086.”

Based on the foregoing, the court finds that Jeff and Benny did not meet their burden of
demonstrating by a preponderance of the evidence that Miriam lacked capacity at any
time during her life. The court further finds based upon all of the evidence presented that
Miriam had capacity at the time of her death and was not incompetent.
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[Jeff and Benny contend that the court’s TSOD was inconsistent on the issue of Miriam's
capacity. The court does not agree. Miriam, like everyone under the law, is presumed
competent. Jeff and Benny did not overcome this presumption of capacity. Moreover,
while it is clear that Miriam suffered from a delirium in 2006, Jeff and Benny did not
demonstrate how long any lack of capacity existed in Miriam due to the delirium. The
court can determine from the evidence that there was some brief period in August 2006
when Miriam lacked capacity. The court cannot determine on the evidence submitted by
Jeff and Benny how long that incapacity lasted. Further, it is clear from the evidence that
was presented that any lack of capacity by Miriam because of the delirium did not exist as
of November 2006 because Attorney Magasin, Jeff, and Benny allowed Miriam and Max
both to sign a complicated legal document on that date.]

[While Jeff and Benny themselves may have testified otherwise, the court finds more
persuasive the evidence produced at trial by Riva that Miriam (except for some brief
period in 2006) had capacity until the time of her death.]

The Union Bank Account Is Not A Trust Asset

In addition to Miriam's capacity, the ownership of the Union Bank account ending in 4096
(the “UB Account”) requires resolution to address the issues raised by the parties in their
Joint Trial Statement.

The UB Account is not a Trust asset. The Grant and Assignment executed by Max and
Miriam specifically excluded from the Trust “[a]ny and all checking and savings accounts
held in joint tenancy.” (Respondent’s Exhibit 4.)

The UB Account was a joint account held in the names of Max, Miriam, Riva, and Benny.
(Neither Riva nor Benny knew when Benny had been added to the account. Benny
discovered he was listed on the account after this litigation began.) While Jeff and Benny
urge this court to find that the UB Account is a Trust account, they ultimately concede in
the alternative that the UB Account is a joint account. (Closing Trial Brief of Petitioners
Jeff Cukier and Benny Cukier, p. 10.)

First, the court denies the request of Jeff and Benny to deem the UB Account a Trust
asset based on a “judicial admission” by Riva. Since the inception of these proceedings,
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Riva has always maintained in her pleadings and otherwise that the UB Account was not
a Trust asset. That has consistently been Riva's position in this litigation.

"An unclear or equivocal statement does not create a binding judicial admission.” (Stroud
v. Tunzi (2008) 160 Cal.App.4th 377, 385 [citations omitted]; accord Nat'l Union Fire Ins.
Co. v. Miller (1987} 192 Cal App.3d 866, 869 [“an admission is not binding if made
improvidently or unguardedly or is ambiguous in any way”].) Riva’s statements made in
her verified proposed pleading (the document upon which Jeff and Benny would have the
court finding a judicial admission by Riva) are not clear in the context of this litigation
given her express position from the inception of this litigation. (Petitioner's Exhibit 82.)

In any event, at most, the “admissions” made demonstrate that at some time after
Miriam'’s death, Riva used the UB Account to pay trust expenses. (This fact is relevant as
to the accounting ordered herein.)

The court adopts Jeff and Benny's alternate theory and Riva's primary position concerning
the UB Account; the UB Account is a joint account. As the UB Account is not a Trust
account, Probate Code section 5100 ef seq. (the “California Multiple-Party Accounts Law”
or “CAMPAL") governs the ownership of the UB Account. Nothing in CAMPAL converts
the joint UB Account into a Trust account.

Probate Code section 5301, subd. (a) provides that Riva, Max, and Miriam were all
owners of the account. (After Benny was added to the account, he too was an owner of
the account under CAMPAL.) The account belonged to Riva, Max, and Miriam in
“proportion to the net contributions by each to the sums on deposit . . .” as the court does
not have clear and convincing evidence of a contrary intent.

[Benny also recognized that he was an owner of the UB Account as it was titled.
Accordingly, as he had no contrary agreement with Max and Miriam, he was permitted fo
withdraw funds from the UB Account under CAMPAL. Benny recognized at his deposition
that he had “equal rights in taking — if | want to take that money in there now, | have every
right --.” (Deposition Transcript p. 54.)]

[The fact that the estate planning attorney, Vicki Magasinn, did not have any
understanding conceming the ownership of the joint account is not particularly helpful to
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the court. It is clear from the Grant and Assignment drafted by Attorney Magasinn that
Max and Miriam did not intend for the joint account to be a Trust account. There was no
evidence that Attorney Magasinn inquired of Max and Miriam concerning the specific joint
account and their intentions concerning ownership. In fact, Attorney Magasinn believed
that the joint account was “just a smali checking account” and it did not appear to concern
her. While Attorney Magasinn did not believe that Riva could pay her personal expenses
from any account owned by Max and Miriam, given that there appears to have been no
discussion about the specifics of the joint account, it is not clear what factual basis, if any,
Attorney Magasinn had for her belief. In any event, Attorney Magasinn’s thoughts about
the account do not create clear and convincing evidence of a contrary intent concerning
ownership.]

Evangelo v. Presoto Does Not Require an Accounting Until Miriam’s Death

Jeff and Benny contend that Evangelho v. Presoto (1999) 67 Cal.App.4th 615 compels
Riva to render an accounting for the UB Account as well as for other accounts. They
request that Riva be required to render an account for the joint account beginning from
2000.

[Jeff and Benny assert that Riva should be required by this court to account for a
Springpark Apartments account at Bank of America, a Cukier Properties account at First
Business Bank, a Cukier Properties account at Mellon Bank, a Wells Fargo equity line of
credit, at least 105 credit cards, any bonds issued by Israel, all American Express
traveler's checks, and “any other account on which [Riva] had signature authority, or that
she spent money out of, or asset that [Riva] had access to, in which Max or Miriam had
any interest” as well as the UB Account. (See Closing Trial Brief of Petitioners Jeff Cukier
and Benny Cukier, p. 19.)

The Joint Trial Statement identifies only one account, the UB Account, for which Jeff and
Benny were seeking an accounting. (See Issue 7.) The UB Account at all times has been
the focus of the parties. Jeff and Benny apparently base their expansive accounting
request on the “testimony” of Riva, “Ms. Hansen, Mr. Maimiund, Jeff and Benny.” (Closing
Trial Brief of Petitioners Jeff Cukier and Benny Cukier, p. 19.) Such evidence was not
new to Jeff and Benny. Extensive discovery including depositions were taken of the
parties and the forensic accountants before this trial began. Given Jeff and Benny’s
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request to amend the pleadings at the beginning of the trial as to the time period of the
requested accounting, it is unclear to the court why their request as to all of the other
accounts and at least 105 credit cards was not made sometime prior to their Closing Trial
Brief after the matter had been submitted for decision.]

Jeff and Benny argue that Evangelho v. Presoto, supra, 67 Cal.App.4th at 615 stands for
the proposition that “trust funds deposited into a joint account retain their character as
trust assets owned by the trust.” (Closing Trial Brief of Petitioners Jeff Cukier and Benny
Cukier, p. 10.) Petitioners also assert that the facts of Evangelho “are virtually identical” to
those here. (Closing Trial Brief of Petitioners Jeff Cukier and Benny Cukier, p. 6.)

The court disagrees with both positions.

With regard to the first argument that the trust funds retained their character as trust
assets even after they were placed into the UB Account, Jeff and Benny ignore the clear
intent of Max and Miriam as expressed in their Trust and their Grant and Assignment.
Section 3.1 of the Trust provides that the Trustees had complete discretion to distribute to
Max and Miriam as much income generated by the Trust and as much principal (up to the
whole of the Trust) as the Trustee(s) determined. The income generated from the Trust
assets as well as withdrawn principal was consistently distributed directly to Max and
Miriam.

After the Trust distributed any income or principal, Max and Miriam placed that income
and/or principal into the UB Account, an account that Max and Miriam specifically
designated as a non-Trust asset when they were being assisted by counsel. The UB
Account was Max and Miriam’s personal operating account; they had no other bank
account. Max and Miriam could not have been mistaken about the bank account into
which income or principal distributions were being deposited. Thus, well before there is
any argument that Max and Miriam lacked capacity, Max and Miriam elected to place their
Trust distributions (both income and principal) into a non-Trust account (their joint account
with Riva and at some point Benny) and pay for their ongoing expenses.

Accordingly, the notion that the Trust principal and income retained its character as a
Trust asset ignores the clear intent of Max and Miriam as expressed in their controlling
written documents as well as their actions over many years.
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Jeff and Benny's assertion that Max and Miriam did not know that distributions of principal
were deposited in the UB Account ignores several key facts.

First, there was substantial testimony from witnesses that Miriam reviewed her bank
statements and habitually reconciled the UB Account. Thus, Mirtam would have had to
have seen the bank statements demonstrating the deposit of substantial sums from the
sale of Trust assets into the account. Miriam could not have reconciled the bank account
without some acknowledgement or recognition that the deposit of principal had been
made into the UB Account. While it is correct, the court does not have absoiute proof that
the hash marks in the check register mean that the account was reconciled, there was
testimony that Miriam would fully reconcile the UB Account every month. 1t is clear that
Miriam was very interested in the UB Account and she maintained records from the
account going back decades when the account was established. Even assuming Miriam
just reviewed the bank statements, the deposits of principal as well as income would be
documented on the bank statements.

Second, Max did not agree with Jeff at the time of the sale of the San Pedro property that
it should be a 1031 exchange thereby receiving favorable tax treatment. If Max had
intended for the property to retain its Trust character, it seems likely he would have
minimized the tax consequences of a sale and reinvested the money in a like property.
That fact that he did not suggests that he intended to withdraw the principal from the
Trust.

Third, Benny transferred the proceeds of the sale of the property into the UB Account.
Thereafter, Miriam continued her management of the UB Account, including monthly
reconciliations (or reviews of the statements). There was no documentary evidence
presented by Jeff and Benny (such as bank statements) to dispute Riva’s testimony that
Miriam placed the proceeds of the principal distribution (the San Pedro property sale) into
Certificates of Deposit through the UB Account.

Jeff and Benny’s claim that the facts of Evangelho are virtually identical disregards several
critical facts of the case. The Petitioners read Evangelho too broadly to support their
position before this court.
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In Evangelho, a settlor created a trust and appointed her daughter and son as co-trustees
of the Trust. After about eight months, the settlor amended the trust and in one of the
amendments replaced the co-trustees with herself as trustee.

During the time period when the daughter was acting as co-frustee, the daughter removed
trust funds by way of checks from a trust investment account. The daughter made the
checks payable to cash or her personal checking account. The daughter also wrote a
check to a furniture store from the trust's investment account during the time period when
she was acting as co-trustee.

After the settlor's daughter had been removed as co-trustee, the daughter continued to
write checks from the trust’s investment account after she no longer had authority to write
such checks. During this period, the daughter wrote checks to herseif, her personal
checking account, and a title insurance company. She also wrote one check from the
trust’s investment account that she deposited to a joint account she held with the settlor.

The settlor's daughter wrote checks from that joint account for clothing and related
expenses both before and after she was co-trustee. The actions of the daughter were all
without the permission of the settlor. The daughter never made any deposits of her own
funds into the joint account she held with the settlor.

After the settlor died, beneficiaries of the trust petitioned the court alleging that “the
[daughter] violated her duties as trustee, in part, by improperly transferring funds from the
trust to a bank account which she controlled.” (/d. at 621.) They also sought an
accounting that “include[d] all trust property that had been wrongfully disposed of by [the
daughter].” (/bid.)

The Court of Appeal affirmed an order of the trial court ordering the settlor's daughter to
account for the trust funds she had removed from the trust. In affirming the trial court, the
Court of Appeal recognized that, “Considered as a whole, the various Probate Code
sections impose a duty on the trustee to protect the interests of the persons who are
entitled to proceeds of the trust.” (/d. at 624.) The Court of Appeal noted, “The frustee’s
conduct can be attacked for fraud or bad faith and an accounting compelled for improper
acts which had been hidden from the ultimate beneficiaries.” (/bid.) Thus, the opinion is
grounded in the notion that the settlor's daughter violated her fiduciary duties as co-
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trustee to the beneficiaries of the trust. She took inappropriate actions as the co-trustee
and converted assets of the trust after she no longer had authority to deal with trust
property.

By contrast, until September 2007, Riva was not a trustee of the Trust; she did not have
an obligation to the beneficiaries of the Trust. Riva was not dictating that distributions
from the Trust be placed into the UB Account; it was a long standing practice of Max and
Miriam to deposit their Trust distributions (both income and principal) into the UB Account.
Also, when Max and Miriam elected to withdraw Trust principal (as they were permitted to
do under the Trust’s terms), those funds were deposited into the UB Account. Max and
Miriam specifically excluded the UB Account as an asset of the Trust. The UB Account
was Max and Miriam's only operating account.

Unlike the daughter-trustee in Evangelho, it is undisputed that Riva did make deposits of
her own money into the UB Account. While the exact amount of the deposits may be
disputed, Jeff and Benny's expert conceded that Riva may have deposited as much as
$160,000 into the account after 2000. (Riva claimed in her testimony that over the
decades she had deposited hundreds of thousands of dollars of her own earnings into the
UB Account.}

Finally, in Evangelho, the only evidence that the settlor approved the transactions by her
daughter was the daughter herself. There was no other independent evidence about what
the settlor knew about her daughter's actions. Unlike Evangelho, there is substantial
evidence to support Riva’s claim that Miriam knew and consented to Riva’s actions. {See
below.)

Jeff and Benny Established a Confidential Relationship Between Riva and Max
and/or Miriam But Jeff and Benny Do Not Have Standing to Request an Account of
the UB Account

Until Miriam’s death, Riva was not a trustee of the Trust. As Riva was not a trustee of the
Trust, she did not owe an obligation to the beneficiaries of the Trust.

Jeff and Benny argue, however, that even if no formal fiduciary obligation existed between
Riva and Max and Miriam, a de facto fiduciary relationship was created under the
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circumstances of this case. They claim that the fiduciary relationship requires Riva to
account for Trust assets. (Jeff and Benny have to couch their request as an accounting
for Trust assets because as discussed below they lack standing to request an accounting
from the UB Account.)

There are two ways that fiduciary relationships are created: by law and by the specific
nature of a relationship. “Technically, a fiduciary relationship is a recognized legal
relationship such as a guardian and ward, trustee and beneficiary, principal and agent, or
attorney and client . . . . “ (Richelle L. v. Roman Catholic Archbishop (2003) 106
Cal.App.4th 257, 271.) “[A] fiduciary duty may arise [however] out of a confidential
relationship that is not one that is considered a legalily recognized fiduciary relationship.”
(Oakland Raiders v. Nat'l Football League (2005) 131 Cal.App.4th 621,631 n.7.)

“The vagueness of the common law definition of the confidential relation that gives rise to
a fiduciary duty, and the range of relationships than can potentially be characterized as
fiduciary, led one court to usefully distill the essential elements as follows: ‘1) The
vulnerability of one party to the other which 2) results in the empowerment of the stronger
party by the weaker which 3) empowerment has been solicited or accepted by the
stronger party and 4) prevents the weaker party from effectively protecting itself.”
(Richelle L. v. Roman Catholic Archbishop, supra, 106 Cal.App.4th at 272 [citations
omitted].)

Thus, where a confidential relationship exists, fiduciary obligations are born. The person
in whom confidence is reposed must operate with a higher standard of fairness to the
other. Transactions between the parties are viewed with great scrutiny.

Jeff and Benny have argued that a confidential relationship existed between Riva and
both Max and Miriam. There is a presumption under the law that a confidential
relationship exists between a parent and a child. (Johnson v. Clark (1936) 7 Cal.2d 529,
534.) Thus, Riva had a confidential relationship with Max and Miriam unless she
demonstrates otherwise.

Riva's own testimony, however, supports a finding of a confidential relationship. Max and
Miriam relied on Riva and Riva was always available to help them. Max and Miriam
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trusted Riva absolutely. Max and Miriam had (as Jeff and Benny argue) a close intimate
relationship with Riva and they both relied on Riva.

As noted previously, the UB Account is an asset that was specifically excluded by Max
and Miriam as a Trust asset. Jeff and Benny have no standing on behalf of Miriam to
seek an accounting of the UB Account; they are not the personal representatives of her
estate and they have not proceeded in this matter pursuant to Code of Civil Procedure
sections 377.30, 377.11, and 377.32. They are before the court as a Co-trustee and as
beneficiaries of the Trust.

As discussed below, Jeff and Benny have no standing in this matter as to Max. Max does
not have a conservator and (as discussed more completely below) he has revoked his
power of attorney.

[Arguably, as a co-owner of the account, Benny has standing to request an accounting of
the UB Account from Riva. [t is unclear to the court (and apparently to the parties) when
Benny became a co-owner of the account. Any request Benny might make would be
limited to the period of time from when he became an owner until the present.]

Assuming arguendo that Miriam or Max were before the court questioning Riva’s actions
with the UB Account (or that Jeff and/or Benny had standing), the confidential relationship
between Riva and Max and Miriam requires Riva to demonstrate that any transactions
between Riva and her parents were fair and free from undue influence and fraud. (See
Solon v. Lichtenstein (1952) 39 Cal.2d 75, 81 [*"Where a ‘gift’ is made by a parent to a
child between whom a confidential relationship exists, to the exclusion of another and
contrary to the expressed intent of the donor, the burden is on the donee to show that the
transaction was fair and free from undue influence or fraud.”])

The court finds that Riva has sufficiently demonstrated that her transactions with the UB
Account were fair and free of undue influence and fraud; they were fully transparent.
Moreover, based on the significant intimate relationship between them, Riva has
demonstrated that Max and Miriam had a basis for treating Riva differently than her
brothers, Jeff and Benny.
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As noted throughout this decision, Riva's actions with the UB Account were transparent.
Miriam saw the UB Account bank statements on a monthly basis and reconciled the
account. Miriam was aware of deposits made into the account and kept track of them in a
spiral notebook deposit ledger that is now missing. (As discussed below, the notebook
was likely removed from Max and Miriam’s home by Benny.) With the exception of some
brief period in 2006 when Miriam suffered from a delirium, she had capacity; there is no
reason to believe that Miriam did not understand the various transactions in the UB
Account. Despite Miriam’s ongoing involvement with the UB Account records, she never
took any adverse action against Riva. There is no evidence that Miriam mentioned to
anyone that there was a problem with Riva and her actions with the account. Miriam
never took any action to prevent Riva from taking funds from the UB Account despite all of
the alleged inproprities.

Importantly, Max and Miriam had reasons for treating Riva differently than they did their
sons. Riva, the couple’s only daughter, was much more involved with her parents and
their ongoing overail needs than Jeff and Benny. Riva was actively involved with her
parents all of her adult life. Riva made sure that Max and Miriam ate good food and often
brought them food. Riva made sure that her parents’ medical needs were being met.
Riva insisted on hiring caregivers and was involved with Miriam in interviewing caregiver
candidates. Riva constantly checked on Max and Miriam. Riva ensured that there needs
were being met. Riva, unlike Jeff and Benny, did not want Max placed into a nursing
home after Miriam died.

Max and Miriam did not always treat their children alike. In 1994, Max and Miriam named
Riva as the first successor trustee to the Trust and decided that Riva should receive al! of
Miriam’s jewelry. In 2001, Max and Miriam gave Riva a gift of $39,000. Benny received
substantial gifts from both Max and Miriam over the years. For example, Benny alone
received the net proceeds from the sale of a condo and the sale of an automobile, sums
that were not unsubstantial. There was also testimony that Benny received cash and
checks from Miriam for years on a frequent and continuing basis.

While Riva had a confidential relationship with Max and Miriam, the evidence
demonstrates that her actions with the UB Account were fully transparent. Riva may have
been able to more vividly demonstrate transparency had evidence she needed not been
removed from the Cukier home. Additionally, the evidence supports Riva's claim that Max
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and Miriam did not at all times treat their children equally in terms of the gifts they gave
them.

Riva Is Not Required to Account For Funds Removed From the UB Account

As discussed earlier, CAMPAL provides that ownership of a joint account is in proportion
to the deposits made by each owner. (Prob. Code sec. 5301, subd. (a). } “The
proportionate ownership rule, however, does not articulate a rule of ownership as to funds
withdrawn by a party, irrespective of that party's net contribution.” (Lee v. Yang (2003)
111 Cal.App.4th 481, 490.)

“[Olwnership of withdrawn funds which exceed the withdrawing party’s net contribution
passes to that party by way of gift to the extent, but only to the extent, there is no
independent legal obligation requiring the party to account for the proceeds. Whether
such an obligation exists depends on the objective facts and circumstances of the
transaction rather than on the transferor's subjective intent.” (/d. at 491-492.)

“A duty to account could arise under various scenarios.” (/d. at 492.} For example, a duty
to account could arise where the parties have an agreement amongst themselves
restricting withdrawal or use of funds, where one of the joint owners was acting under a
special power of attorney pursuant to Probate Code section 5204, or “a withdrawing party
may have fiduciary responsibilities with respect to trust funds deposited in the joint
account.” (/d. at 492 citing Evangelho v. Presoto (1998) 67 Cal. App.4th 615, 623.)
[Probate Code section 5204 provides that a joint owner of an account “acting under this
power [of attorney] is (1) required to maintain records that would permit an accounting of
his or her acts if requested by the grantor’s legal representative; and (2) liable for
disbursements other than those to or for the grantor's benefit, unless made pursuant to
the grantor's written authorization.” (Lee v. Yang (2003) 111 Cal.App.4th at 492.)]

While a joint owner of an account may have a duty to account under certain
circumstances, Riva does not have such an obligation here. It is undisputed that Riva
was not a trustee of the Trust during Miriam’s lifetime, there was no special power of
attorney in place pursuant to Probate Code section 5204, and that Riva had taken no
action related to the Trust under the general power of attorney. Further, there is no
support for Jeff and Benny’s assertion that Riva was a de factfo trustee of the Trust.
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There is no evidence that there was any agreement among Max, Miriam, and Riva
restricting withdrawal or use of the funds in the UB Account. In fact, the evidence was to
the contrary and Miriam approved of Riva’s use of funds from the UB Account.

While Miriam executed a General Power of Attorney in favor of Riva and Jeff on June 16,
20086, it was not a special power of attorney pursuant to Probate Code section 5204.
(Exhibit 32.) Also, there is no evidence that Riva or Jeff ever conducted any transaction
on Miriam'’s behalf pursuant to the General Power of Attorney. Riva’s activities with the
joint account were not undertaken on behalf of Miriam pursuant to the General Power of
Attorney.

Jeff and Benny's claim that Riva was a de facto trustee of the Trust is based on their belief
that the UB Account was a Trust account. Jeff and Benny ignore the critical facts that
Max and Miriam while represented by competent counsel (1) specifically elected to keep
the UB Account out of the Trust through the Grant and Assignment and (2) consistently
placed Trust distributions (income or principal when withdrawn} into the UB Account. As
Max and Miriam had one operating bank account, there could not have been any
confusion by them as to where income and principal distributions were being deposited.

[Moreover, the matter before the court is a trust proceeding with a related elder abuse
claim. This matter is not before the court pursuant to Probate Code section 4541, subd.

(c).]

Under these facts, Riva has no obligation to account for funds taken from the UB Account
during Miriam'’s lifetime. To the extent that the funds withdrawn by Riva exceeded her
deposits, the withdrawals are deemed to be a gift. (Lee v. Yang (2003) 111 Cal.App.4th
at 491.)

Jeff and Benny have invited this court to ignore Lee v. Yang, supra, 111 Cal.App.4th at
481 and conclude that Riva must account for funds removed from the UB Account. This
court declines to do so. Lee v. Yang is binding precedent upon this court and this court
“must accept the law declared by courts of a superior jurisdiction. It is not [this court’s]
function to attempt to overrule decisions of a higher court.” (Aufo Equity Sales, Inc. v.
Superior Court (1962) 57 Cal.2d 450, 455-456 [citations omitted].)
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The Elder Abuse Claim

Jeff and Benny have alleged that Riva committed financial elder abuse against Max and
Miriam. Specifically, Jeff and Benny allege that Riva has “taken, secreted, appropriated,
or retained the property of” Max and Miriam. (Petition, para. 10.) They claim that Riva
took “millions of dollars from Max Cukier and Miriam Cukier over the last four years from
one or more accounts . . . .” (Petition, para. 10.) The wrongful actions alleged against
Riva include writing checks made payable to cash, taking cash back on deposits, paying
personal credit cards with Max and Miriam Cukier's money, charging personal expenses
on Max and Miriam Cukier’s credit cards and paying bills with Max and Miriam Cukier's
money, by forging their signatures on checks, taking Israeli bonds, and taking personal

property.

Jeff and Benny have the burden of proving that Riva committed financial elder abuse
against Max and Miriam by a preponderance of the evidence.

During the relevant period of time in this case, Welfare and Institutions Code §15610.30
provided in pertinent part:

“(@) ‘Financial abuse’ of an elder or dependent adult occurs when a person or entity
does any of the following:

(1)  Takes, secretes, appropriates, or retains real or personal property of an elder or
dependent adult to a wrongful use or with intent to defraud, or both.

(2)  Assists in taking, secreting, appropriating, or retaining real or personal property of
an elder or dependent adult to a wrongful use or with intent to defraud, or both.

(b) A person or entity shall be deemed to have taken, secreted, appropriated, or
retained property for a wrongful use if, among other things, the person or entity takes,
secretes, appropriates, or retains possession of property in bad faith.

(1) A person or entity shall be deemed to have acted in bad faith if the person or entity
knew or should have known that the elder or dependent adult had the right to have the
property transferred or made readily available to the elder or dependent adult . .. .”
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Issues of undue influence and vulnerability were not elements of financial elder abuse
during the time periods relevant to the elder abuse ciaim.

In response to the elder abuse claim, Riva asserts that the operative statute defining elder
abuse is unconstitutionally void for vagueness. Relying in part on an elder abuse freatise,
Riva argues that the relevant statute is confusing and incomprehensible.

The court disagrees with Riva. As argued by Jeff and Benny, the statute is sufficiently
clear to be enforceable. The statute prevents the wrongful taking of property from an
elder. The “taking” must be accomplished with some malevolent intent or deceit. Riva's
void for vagueness argument fails.

Given that the court has rejected Riva's argument that the statute is unenforceable, the
court proceeds with the merits of Jeff and Benny’s claim.

First, it is undisputed by the parties that at all times relevant o these proceedings, Max
and Mirtam were elders. Thus, Max and Miriam are persons protected by the statute.

The issue then is whether and to what extent Riva took (secreted, appropriated, or
retained) Max and Miriam’s property to a wrongful use, with an intent to defraud, or in bad
faith. Jeff and Benny have focused on many actions by Riva. As noted previously, they
allege she wrote checks made payable to cash from Max and Miriam’s accounts, took
cash back on deposits to Max and Miriam's accounts, paid personal credit cards with Max
and Miriam’'s money, charged personal expenses on Max and Miriam’s credit cards, paid
bills with Max and Miriam’s money, forged Max and Miriam’s signatures on checks, took
Israeli bonds, and took other personal property.

With regard to several of the alleged actions by Riva, Jeff and Benny did not meet their
burden of proving by a preponderance of the evidence that Riva, in fact, took those
actions. Accordingly, the court does not find that Riva forged Max and Miriam’s
signatures on checks, took Israeli bonds, or other personal property of Max and Miriam.
The balance of allegations against Riva all stem from Riva's long-term involvement in Max
and Miriam’s financial lives.
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[Jeff and Benny argue that because they presented testimony from a forensic document
examiner and Riva did not, the court is required to believe the testimony of the only expert
witness who testified on the validity of Max and Miriam’s signatures on certain documents
including two checks. The court found Mr. Hicks unpersuasive. Mr. Hicks did not
examine any original documents, admitted that he was rushed in conducting his
examination as he was retained just before trial, had extremely stale known signature
exemplars (1990 and 1992), and relied almost entirely of photocopied signatures for
purposes of his evaluation. Further, considering credible percipient witnesses (the
notaries) who were credible, the court found Mr. Hicks’ overall opinion unreliable.]

As an initial problem, the takings alleged by Jeff and Benny are from the UB Account.
Even purchases on sub-account credit cards that are alleged to have been wrongful were
ultimately paid for from the UB Account. Thus, based on CAMPAL and the Grant and
Assignment, Riva was one of the owners of the UB Account. She had the authority to
remove funds from the UB Account. Riva's authority with the UB Account was established
by Max and Miriam decades ago. The takings alleged were from an account from which
she was authorized to take funds.

Assuming arguendo that Riva did take property from Max and Miriam, financiat elder
abuse requires a taking that is wrongful or done with an intent to defraud. Under the Civil
Code, actual fraud is defined as certain acts taken with “intent to deceive.” (Civ. Code
sec. 1572.) Fraud can consist of intentional misrepresentations, negligent
misrepresentations, concealment, or a promise made with no intention of performing.
(Civ. Code secs. 1572 and 1710.) The Civil Code also provides that fraud can be
constructive. (Civ. Code sec. 1573.) Constructive fraud occurs where an individual
breaches a duty and obtains an unfair advantage over another. (Civ. Code sec. 1573.)
(Constructive fraud is not relevant here as Riva did not breach a duty owed to Max and
Miriam.)

Jeff and Benny make their claims of elder abuse against a backdrop of fully disclosed
transactions. Miriam was competent until the time of her death. Jeff and Benny did not
prove that Max was incompetent before Miriam died. Miriam was actively involved in
monitoring the family finances throughout her life. Riva's fransactions with the UB
Account were fully transparent.
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Testimony from several witnesses established that Miriam received the UB Account bank
statements, opened them, placed them in a crystal bowl in the dining room, and later
reconciled the statements. For years, Miriam and Riva often sat together at the dining
room table working on the business of the UB Account. It is undisputed that Miriam's
handwriting is in the check registers from 2004 and 2005. lt is also undisputed that
Miriam'’s hatch marks are in the check registers indicating the reconciliation process.
Miriam and Riva worked on the UB Account together.

Throughout her life, Miriam was intimately involved with her finances. Miriam saved
financial records for decades. The detail in her handwriting in the check registers (check
numbers, amounts, payees, account numbers) is consistent with her demonstrated
lifelong interest in her finances.

While Jeff and Benny complain that Riva wrote checks to cash, those checks are reflected
in the check registers that are before the court. (As for check registers that the court does
not have, as noted below, those records are likely missing because Benny removed many
records from the Cukier family home after this litigation began.) For example, check
number 3786 written to cash for $19,000 is in the check register. (Exhibit 211.) At that
check register entry, there is a hatch mark suggesting that the check was accounted for in
the reconciliation process. The only testimony about the hatch marks was that Miriam
made them. Thus, Miriam had to be aware that there was a $19,000 check written for
cash. The entry for check 3786 is preceded and followed by entries in the register written
by Miriam. Another example, is check number 3698 written to cash for $3,400. That
check is in the register, has a hatch mark next to it, and appears to be preceded and
followed in the check register by Miriam’s handwriting. (Exhibit 211.) Again, given
Miriam’s involvement with the UB Account, she must have been aware of the check and
she must have seen it.

Despite the clarity of the financial records, the transparency of Riva's activities, Mirtam’s
consistent and regular involvement in reconciling those records, and Miriam’s
competency, Miriam took no action against Riva. She did not remove Riva as an owner of
the UB Account. She did not tell Jeff or Benny that there was a problem with Riva and the
UB Account. Instead, Miriam allowed the transactions to occur and never did anything to
prevent Riva from accessing funds in the UB Account. Given Miriam’s knowledge of the
withdrawal of funds and her acquiescence, it appears that Miriam fully consented to Riva’s
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withdrawal of funds from the UB Account. Riva’s transparency undermines any claimed
deceit.

A taking cannot be wrongful if it is voluntarily consented to by the elder. Elder abuse
cannot include appropriations of property that are not wrongful. Miriam had to know that
Riva was taking funds out of the UB Account. Miriam consented to Riva's actions.

[The court not even need consider Riva's testimony which would fully support the finding
that Miriam consented to Riva's activities with the UB Account. Riva's testimony merely
strengthens the conclusion of the court. Riva testified that there were open discussions
with both Max and Miriam about Riva removing money from the UB Account and to take
whatever she wanted. Riva is credible on this issue given the transparency of the
transactions. The court notes that further transparency could have been demonstrated
had important financial records such as Miriam’s spiral notebook deposit ledger not been
removed from the family home. That notebook could have corroborated Riva’s testimony
that Miriam was fully aware of less cash taken from any deposits handled by Riva.]

While Max was not involved in the day-to-day activities of the UB Account, Max relied
upon Miriam to manage that account. As Max was not extensively involved with the UB
Account, he cannot be said to have consented to Riva’s fransactions involving the
account. Nonetheless, assuming arguendo that the property taken was property of Max
and Miriam, Jeff and Benny did not demonstrate by a preponderance of the evidence that
Riva's actions were deceitful.

Jeff and Benny argue that Miriam was unaware of the deposits into the UB Account where
Riva took “less cash” from the deposits. Miriam reviewed the bank statements every
month and evidence supports that Miriam regularly reconciled the UB Account. Thus, she
would have been aware of the deposits that were actually made. Additionally, the missing
financial records has interfered with Riva’s defense in this matter.

Based on the foregoing, the financial elder abuse claim fails.
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Testimony From All Three Parties Was Troubling and Problematic

Apparently in an effort to bolster their various positions before the court, the court finds
that each of the parties was untruthful numerous times while testifying. The court is not
focusing on the untruths which were mere misstatements on collateral issues or
differences in perceptions. Instead, the court’'s concern is based on substantial
fabrications by all three parties substantially undermining the credibility of Riva, Jeff, and
Benny. While one of the attorneys noted during closing argument that the testimony could
not be reconciled because someone was “lying,” the fact of the matter is all of the parties
were guilty of that behavior. The following are examples:

Riva's Testimony Concerning the Jewelry Purchases and Payments Was Not
Credible

For so many reasons that are clear on this record, Riva’s testimony concerning the jewelry
purchases and payments was not credible. Riva's written records concerning these
transactions were not believable. Her demeanor on the stand while testifying about the
transactions was inconsistent with her demeanor during testimeny concerning other
issues. She became flustered and dismissed any inconsistencies in her testimony as a
mere memory problem when the court inquired of her.

Riva's fabrication of this evidence proved incredibly troubling to the court. ironically,
under CAMPAL and the Grant and Assignment (Respondent’s Exhibit 4), Riva did not
need to create the story concerning the jewelry. As this court determined, she was
entitled to remove the funds from the UB Account; she did not need to lie. The lie did not
bolster her case; it just completely undermined her overall credibility. While Riva’s need
to fabricate on this issue demonstrates a consciousness of guilt and overreaching with
regard to the UB Account, it does not change the legal result herein.

Benny and His Fiance Removed Relevant Financial Documents from the Family
Home After This Litigation Began

The court finds Benny's testimony that he did not remove financial records from Max and
Miriam’s home not credible. To reach this conclusion, the court had to reconcile two
competing versions of the “truth” about the records.
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The court finds the testimony of caregiver, Imelda Acacio, that Benny and his fiancé,
Peggy Porter, removed evidence related to Max and Miriam's finances from the family
home credible. While Jeff and Benny labeled Ms. Acacio’s testimony “bizarre,” the court
believed Ms. Acacio on this issue. The court believed Ms. Acacio’s detailed testimony that
she heard noises suggesting that the sliding glass door in the master bedroom was open,
saw Benny and Ms. Porter go around the side of the house carrying boxes, and saw
Benny and Ms. Porter placing the containers of financial records in a car through the
space between the overhead garage door and the framing of the garage. The
photographic evidence introduced strengthened Ms. Acacic’s testimony as it
demonstrated that Ms. Acacio’s testimony could, in fact, be true. . (Exhibit 222.)

This removal of certain available financial records is consistent with Benny’s testimony
that he was independently investigating and seeking evidence concerning Riva and her
involvement with Max and Miriam’s finances. (Benny had been to Union Bank to obtain
information about the UB Account and at that time learned that he was listed on that
account as an owner along with Max, Miriam, and Riva.}

It is also extremely unusual that given Miriam'’s record retention that the check registers
(as well as other documents) are missing for many of the years at issue. The check
registers are critical evidence for Riva. The check registers bolster Riva's claim that the
transactions in the UB Account were transparent and consented to by Miriam. The three
check registers that were available to the court for 2004 and 2005 (Exhibits 210, 211, 212)
reflect that Miriam was involved in check writing from the UB Account and that the account
was reconciled during that period of time. They also show handwriting of both Miriam and
Riva. This evidence strengthens all of Riva’s defenses in this litigation. Additional check
registers as well as the other financial documentation that was taken may have been
helpful to Riva and withheld to cripple her defense. The missing spiral notebook deposit
ledger would have assisted the court in determining to what extent Miriam knew in
advance of “less cash” deposits.

The court acknowledges that Ms. Acacio likely favors Riva over Jeff and Benny.
Nonetheless, her testimony overall about this issue was credible and the court understood
this likely bias in considering the evidence. Also, as Benny was not truthful to the court
concerning the Swiss bank account (see below), his testimony overall (like that of his
sister) was viewed with some skepticism.
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The Alleged Swiss Bank Accounts Did Not Exist

Both Jeff and Benny testified that Max and Miriam held funds in a Swiss bank account and
made substantial gifts to their children from that account. They also testified that they
removed funds from the account, used the funds to obtain traveler's checks, and mailed
those traveler's checks back to the United States. With the exception of a credit card
statement produced at the end of trial by Jeff showing a few purchases in Switzerland in
mid-June 2003, there was no other written evidence of the alleged Swiss bank account.

Miriam retained financial records for decades and no written evidence concerning the
Swiss bank account was ever produced. There were no references to a Swiss bank
account in any of Attorney Magasinn’s estate planning memos or notes. Riva denied that
such an account existed as she had never before heard anything about it.

Jeff and Benny's testimony concerning Riva's theft of Benny’s money from the account
was inconsistent. Jeff testified that he told Benny that Riva had stolen money from the
account in June 2003. The checks that allegedly evidenced Riva's repayment of the
stolen money predated Jeff's trip to Switzerland when he informed Benny of the theft.

Given the impossibilities contained within the testimony of Jeff and Benny, the complete
lack of any written evidence concerning the account or the traveler's checks, no notation
by Attorney Magasinn.that anyone ever mentioned the alleged Swiss bank account, and
Riva's denial that such an account existed, the court finds that the Swiss bank account did
not exist and that the testimony concerning the Swiss bank account was fabricated.

[it is also important to note that in all of the pleadings filed with the court, the Swiss bank
account was mentioned for the first time during Benny’s direct testimony. Certainly, Riva's
alleged past history of theft would have been relevant to her alleged ongoing theft from
Max and Miriam.]

The allegations concerning a Swiss bank account are also inconsistent with the actions of
Jeff and Benny described in the pleadings that were filed in this case. (See Respondent’s
Exhibit 2, para. 5.) Jeff and Benny alleged that they defended Riva “in or about late
2003,” when they allege Max called her a thief and they “defended” her “not knowing the
truth at that time.” If by mid-June 2003, they knew that Riva had stolen money from
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Benny from a Swiss bank account, it seems absolutely unlikely that Jeff and Benny would
have “defended” Riva when Max allegedly made allegations that Riva stole from him.]

Like Riva’s fabrication concerning the jewelry, Jeff and Benny's story about the Swiss
bank account was extremely troubling; it was completely unnecessary and collateral to the
underlying issues. Further, it demonstrated a willingness to be untruthful and undermined
their overall credibility with the court.

Jeff and Benny Are Without Authority to Act on Behalf of Max

At the time this litigation began in early 2008, Max Cukier was incompetent. All parties
acknowledge that Max Cukier suffers from dementia and that dementia has progressed
over the last several years. It is not clear when Max Cukier became incompetent.

it is clear, however, Max Cukier does not have a Guardian ad litem or a Conservator
representing his interests in this litigation.

Max signed a Power of Attorney on May 14, 2007. That Power of Attorney appointed any
two of his three children to act on his behalf. (Respondent’s Exhibit 10.) Attorney
Magasinn prepared the document and had it recorded. At the time the document was
prepared, neither Riva nor Jeff nor Benny indicated to Attorney Magasinn that Max was
not capable of signing a Power of Attorney. (Again, if Jeff and Benny's sworn testimony is
true, it is incredibly troubling that they would seek to engage in business activities on
behalf of their father and to obtain a Power of Attorney from him knowing that he was
incompetent.)

On October 10, 2007, only five months later, however, Max Cukier revoked that Power of
Attorney. (Respondent's Exhibit 105.) Therefore, Jeff and Benny have no authority to
proceed on Max's behalf as his attorney-in-fact.

As noted in in connection with Miriam’s competency, Max Cukier is presumed to have had
capacity to both grant and revoke the Power of Attorney. Jeff Cukier and Benny Cukier
acknowledge that Max Cukier signed the revocation of the Power of Attorney but argue
that “the fact that Max apparently signed his nhame on a particular document does not
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mean that he knew what he was signing or understood the legal consequences of what he
was signing.” (Page 36.)

While that is true, Jeff Cukier and Benny Cukier fail to recognize that they had the burden
of producing evidence to overcome the presumption that Max Cukier had capacity when
he signed the revocation. As discussed previously in connection with Miriam, while an
individual may have cognitive deficits, there has to be some evidentiary showing of a
correlation between an individual's cognitive deficit(s) and the decision or acts in question.
(Prob. Code sec. 811, subd. (a).) Jeff Cukier and Benny Cukier failed to make this
showing. They did not make any showing of why someone who was competent to sign a
Power of Attorney in May 2007 was incompetent to revoke it five months later in October
2007.

[While Jeff Cukier and Benny Cukier make much about the notary public's testimony, the
notary testified that he saw Max Cukier sign the revocation of the Power of Attorney and
the notary log. The notary, Mr. Richard Johnston, used Max Cukier's passport to verify
his identity. Mr. Johnston had never met Riva before the day Max Cukier signed the
revocation. The notary did not remember much about the day because “it was a long time
ago.” The notary had his log with him during his testimony. The court found Mr. Johnson
credible and there has been no showing made of any motivation Mr. Johnson would have
to be untruthful with the court.}

[Jeff Cukier and Benny Cukier also assert that if this court finds Mr. Johnson credible, it
must find that “Riva was lying about this subject when she testified.” The inconsistencies
in their testimony, however, do not necessarily require the court to find either Mr. Johnson
or Riva is lying. (See Cal. Civil Jury Instruction number 107.)]

The cause of action for money had and received is denied as Jeff and Benny do not have
legal authority to act on Max’s behalf in this action.

Further, Jeff and Benny's newly asserted Family Code claims are personal to Max and
may not be pursued by Jeff and Benny as their status currently stands.

32 Minutes Entered:
Department 5



SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

Date: August 23, 2010 DEPARTMENT 5
HONORABLE: Mitchell L. Beckloff M. Dewey, DEPUTY JUDICIAL ASSISTANT
DEPUTY SHERIFF: NONE No REPORTER

BP 108661 (Parties and Counsel checked if present)

COUNSEL FOCR

In re the Matter of the Cukier PETTITIONER N/A

Family Trust

COUNSEL FOR
RESPONDENT N/A

Riva Is Ordered Removed As Co-Trustee Forthwith

Riva is suspended and removed as Co-Trustee of the Trust forthwith. The court finds
such suspension and removal is warranted pursuant to Probate Code section 15642,
subd. (b) (2), (3), and (9). The court finds that Riva's willingness to fabricate evidence
before this court as noted above makes her “otherwise unfit to administer the trust.” The
court also finds that the hostility between Riva as Co-trustee, Jeff as Co-trustee, Riva as
beneficiary, Jeff as beneficiary, and Benny as beneficiary untenable. There is no
reasonable likelinood of the hostility resolving at the conclusion of these proceedings in
the trial court. Finally, the court finds that Max’s best interests will be best served by
some neutral third party acting as an interim Trustee in this matter.

Jeff Is Suspended As Co-Trustee Forthwith

Pursuant to Schwartz v. Labow (2008) 164 Cal. App.4th 417, 427-428 and Probate Code
section 15642, subd. (a), the court suspends Jeff as Co-trustee forthwith. The court finds
that such suspension is necessary based on Probate Code section 15642, subd. (b)(2),
(3), and (9). As with Riva, the court finds that Jeff's willingness to fabricate evidence
concerning the Swiss bank account makes him “otherwise unfit io administer the trust.”
The court makes findings identical to those with Riva concerning hostility and lack of
cooperation. The situation is untenable. The court also finds that Max’s best interests will
be best served at this time by some neutral third party acting as an interim Trustee in this
matter.

The court does not remove Jeff as Co-trustee at this time because he is entitled to a
hearing on the issue. If Jeff is unwilling to resign from office, the court will schedule a
hearing for purposes of removal.

Riva is Ordered To Account

Pursuant to the authority of Evangelho v. Presoto (1999) 67 Cal.App.4th 615, the court
orders Riva to account from the date of Miriam's death (when Riva assumed office as Co-
Trustee of the Trust) until March 31, 2010 for all of her actions with the UB Account. The
account shall be filed with the court on a separate petition seeking approval of the account
and acts within 60 days of the date of this order.
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As the Trust does not require an accounting under its Terms as one of the Settlors is alive
and Jeff and Benny have not established that it is reasonably likely there has been a
material breach of trust by Riva, the court does not have any authority to order Riva to
account for her actions as a Trustee of the Trust. (See Prob. Code sec. 16064, subd. (a).)

Other Orders

Jeff and Benny’s request that Riva be treated as having predeceased her parents
pursuant to Probate Code section 259 is denied.

Jeff and Benny's request that Riva pay their attorney's fees pursuant to Welfare and
Institutions Code section 15657 is denied.

Riva's accountings filed pursuant to this order are subject to surcharge orders.

Jeff and Benny's request for judicial notice filed December 16, 2009 is denied as they did
not provide Riva with sufficient notice of the request. (The request was not filed with this
court until a year after the trial in this matter started.) Based on Riva’s objection, the court
also finds that taking judicial notice of the testimony by Dr. Plotkin from another Probate
proceedings would be unduly prejudicial.

Jeff and Benny's request for judicial notice of various code sections filed December 21,
2009 is granted.

The parties are to meet and confer on the appointment of an interim trustee forthwith. The
appointment of the interim trustee may be made on an ex parte basis by stipulation and
request for an order. The parties should determine the amount of bond when the
application is made.

If the parties are unable to reach an agreement on the issue, the parties may submit six
names of an institutional trustee or a private professional fiduciary. Each of the parties
(Jeff, Benny, and Riva) shall submit two names for consideration. The names shall be
provided to the court in alphabetical order without any designation concerning which party
is proposing a particular fiduciary. The court expects this process of obtaining a new
interim trustee to take no longer than ten days from the date of this order.
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Finally, if Jeff requests a hearing concerning his removal (as opposed to his suspension),
he may request that hearing in documents submitted to the court requesting the
appointment of the interim trustee.

Jeff and Benny are to prepare the Order in this matter.

Finally, the court requests that counsel for the parties meet and confer re the voluminous
exhibits in this matter and custody of same pending and during the appeal.

A copy of this order is sent this date by way of first-class mail as follows:

Bruce S. Ross, Esq.
Vivian L Thoreen, Esq.
Holland & Knight LLP
633 W. Fifth Street
21° Floor

Los Angeles, CA 9007

Steven L. Hogan, Esq.
Catherine M. McCleary, Esq.
Lurie, Zepeda et al.

9107 Wilshire Blvd., Suite 800
Beverly Hills, CA 90210
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